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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
* * * * * * * * * * * * * * 
ROBIN MARTELLA, 
Plaintiff-Appellant, 
vs. 
GUNNISON DAIRY PARTNERSHIP, 
a Utah general partnership; 
JOHN P. BARTHOLOMEW; 
CHARLES PETERSON; 
DOUGLAS BJERREGAARD; 
MARYANN BJERREGAARD; LAWRENCE 
JENSEN; BONNIE A. NAY; PAUL 
F. DYRENG; GENE R. YARDLEY; 
MARY T. YARDLEY; L. GROVER 
CHILDS; KEITH JENSEN; 
A. EUGENE JENSEN; WASLO BECK; 
GENE HYATT; REID C. KNUDSEN; 
NEDRA STEWART; HENRY D. 
MALMGREN; BERNARD M. SORENSON; 
GUNNISON VALLEY DEVELOPMENT 
CORPORATION, a former Utah 
corporation; and 
JOHN DOES I through XX, 
Defendants-Appellees. 
* * * * * * * * * * * * * * * * * * * * * * * * 
IDENTIFICATION OF PARTIES 
Endeavoring to be consistent with Rule 24(d), Utah Rules 
of Appellate Procedure, the parties will be referred to by their 
actual names; i.e.: Plaintiff-Appellant will be referred to as 
"Martella" and Defendants-Appellees, a Utah general partnership 
consisting of twenty partners, will be referred to as "Gunnison 
Dairy." The dairy will be used both as a noun and a (defining) 
pronoun. As a subject of the litigation the term "dairy" could be 
BRIEF OF APPELLEES 
Case No. 20000294-CA 
Argument Priority 15 
confusing if used in identifying a party. 
STATEMENT OF JURISDICTION 
This Court has jurisdiction pursuant to §78-2a-3 (2) (j) , 
Utah Code Annotated 1953, as amended to date. 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
We agree with some issues stated by Appellant; however, 
they would be inaccurate if we did not amend the issues as we 
evaluate them. 
Issue No. 1: Whether or not that Feed on Hand identified 
in an Addendum specifically incorporated into the Real Estate 
Purchase Contract (REPC) is an integral part of the REPC. 
Issue No. 2: Whether or not the amount of Feed on Hand is 
determinable by any precise set of factors; and if not, does that 
make the REPC unenforceable without adding to or re-writing the 
REPC by the Court. 
Issue No. 3: Is the language of the REPC an "agreement to 
agree?" 
Issue No. 4: Does the estimated amount of the Feed on 
Hand as compared to the total purchase price make it an essential 
part of the contract based upon its relative value to the total 
purchase price? 
Issue No. 5: Did the trial court correctly rule that 
Gunnison Dairy did not commit any breach? 
STANDARD OF REVIEW AND AUTHORITY 
The Standard of Review is to consider the conclusions of 
law for correctness without giving any deference to any ruling or 
2 
determination by the trial court; and all inferences arising from 
the pleadings and affidavits must be considered in a light most 
favorable to Martella. The cases stated in Appellant's brief 
correctly express the standard of review: Winegar vs. Froerer 
Corp.f 813 P.2d 104, 107 (Utah 1991) and their other citations. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS, 
STATUTES, ORDINANCES, RULES, AND REGULATIONS 
Section 78-31b-2(8), Utah Code Annotated, 1953: 
(8) "Mediation" means a private forum in 
which one or more impartial persons facilitate 
communication between parties to a civil 
action to promote a mutually acceptable 
resolution or settlement. 
Section 70A-2-204(3), Utah Code Annotated states: 
Even though one or more terms are left open a 
contract for sale does not fail for 
indefiniteness if the parties have intended to 
make a contract and there is a reasonably 
certain basis for giving an appropriate 
remedy. 
STATEMENT OF THE CASE 
Nature of the Case 
The trial court, the Honorable David L. Mower, granted 
Gunnison Dairy's motion for summary judgment on Martella1s 
complaint for declaratory judgment and specific performance. 
The parties filed cross motions for summary judgment for 
relief in support of their positions in substantially the manner 
set out in pages 3 and 4 of the brief of Martella. 
Gunnison Dairy's affidavits filed in support of its 
motion for summary judgment were not contradicted by Martella. 
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Course of Proceedings and 
Disposition in the Court Below 
District Judge David L. Mower granted Gunnison Dairy's 
motion and denied Martella's, thus disposing of all issues and the 
case. The dates of filing, the relief demanded, the appearances 
and arguments on the record are the same as recited in Martella1s 
Statement of the Case. (Appellantfs brief pp. 3 and 4) 
STATEMENT OF FACTS 
1. After negotiations between Gunnison Dairy and 
Martella conducted through a single real estate agent, the parties 
arrived at a Real Estate Purchase Contract signed by Martella on 
August 20, 1998 and signed by Gunnison Dairy on August 25, 1998 
(hereinafter the "REPC") which fixed a purchase price for all of 
the assets of Gunnison Dairy except Feed on Hand. (R.171, 
Affidavit of A. Eugene Jensen; R.204, Affidavit of Gene Yardley) 
2. Attached to the REPC was Addendum No. 1 which stated 
the following: 
ADDENDUM NO. 1 TO REAL ESTATE PURCHASE 
CONTRACT 
1 
2 
3 
4 
5. Price does not include feed on hand. 
Value to be negotiated at time of closing. 
(R.19) 
3. The REPC contains a paragraph with the appropriate 
box checked incorporating by reference said Addendum No. 1 which 
reads as follows: 
9. ADDITIONAL TERMS. There B ARE • ARE NOT 
addenda to this Contract containing additional 
4 
terms. If there are, the terms of the 
following addenda are incorporated into this 
Contract by reference: 
H Addendum No. 1 
(R.15) 
(Addendum No. 1 to the REPC is attached as Addendum 1) 
4. The REPC also contains an integration provision 
which reads as follows: 
14. COMPLETE CONTRACT. This Contract together 
with its addenda, any attached exhibits, and 
Seller Disclosures, constitutes the entire 
Contract between the parties and supersedes 
and replaces any and all prior negotiations, 
representations, warranties, understandings or 
contracts between the parties. This Contract 
cannot be changed except by written agreement 
of the parties. (R.16, [p. 2 REPC] fll4; 
emphasis added) 
5. The parties never arrived at an agreement as to the 
value of the Feed on Hand, though Gunnison Dairy established the 
value of the feed at not less than $7 3 6,000, which value has not 
been disputed. (R.316, Jensen Affidavit) 
6. Feed on Hand and its value was based on existing 
feed as well as crops yet to be harvested as to which Gunnison 
Dairy had a contractual obligation to buy. (R.215 Knudsen 
Affidavit) 
7. The amount and types of feed maintained at the 
Gunnison Dairy had been established based on recommendations of the 
dairy's consulting veterinarian, Robert Corbett. (R.220-223) 
8. Martella made an onsite inspection of the Gunnison 
Dairy property well before the date set for closing and had ample 
opportunity to determine the quantity of feed on hand at that time 
and that to be delivered prior to the date set for closing. 
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(R.217, Affidavit of Dairy Manager Reed Knudsen; R.204, Yardley 
Affidavit) 
9. Letters from Martella or counsel for Martella 
written prior to the date set for closing as well as statements by 
Martella to partners of Gunnison Dairy reflected a clear 
understanding that feed was part of the contract and that the 
closing would not occur without a resolution of the amount payable 
and other terms with respect to the feed. (R.203,204, Yardley 
Affidavit H15, 16) 
10. Martella complained about his obligation to pay for 
feed in discussions between the parties weeks before the closing 
date of October 9, 1998 (R.24, R.217, Knudsen Affidavit1; R.204, 
Yardley Affidavit) 
11. Martella conceded that he had to pay for some Feed 
at the dairy complex in several discussions with different partners 
of Gunnison Dairy, e.g.: Gene Yardley (R.202, 202) and Douglas 
Bj erregaard (R.2 0 3). 
12. Martella, through his attorney Jeremias F. DeMelo 
Jr. endeavored to attenuate - not repudiate entirely - Martella's 
liability for all the Feed by a letter of September 24, 1998. 
(R.139) 
13. In a letter of October 6, 1998, Martella agreed to 
pay for some feed "not yet harvested" although totally matured in 
a field adjacent to the dairy complex. (R.143) 
discussion between Martella and the dairy manager occurred 
in August 1998, one month before the original closing which 
preliminarily was set for September 30, 1998. (R.17) 
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agreement superceding and voiding any and all prior representations 
or agreements. (R.16) 
The REPC together with the incorporated addenda is not 
ambiguous and the Court cannot and should not attempt to rewrite 
the contract for the parties or attempt to interpret the contract 
by any reference to extrinsic or parol evidence. 
This Court in Palmer vs. Davis, 808 P. 2d 128 (Ct.App. 
1991), referring to Corbin on Contracts §541 (1972), stated that 
•• [a] court will not...make a better contract for the parties than 
they have made for themselves,11 adding that "an express agreement 
or covenant relating to a specific contract right excludes the 
possibility of an implied covenant of a different or contrary 
nature." 
This Court in Baker vs. Barnes, 977 P. 2d 550 (Ct.App. 
1999) dealt with a contract containing addenda attached as exhibits 
and incorporated by reference and held that the contract was 
integrated excluding the introduction or consideration of extrinsic 
or parol evidence in an attempt to add to or vary the terms of the 
agreement. 
Just as in the Baker case, the contract which is the 
subject matter of this action is unambiguous, Addendum No. 1 was 
expressly and clearly incorporated by reference, the integration 
provisions of the contract exclude reference to any prior 
negotiations, representations or agreements between the parties. 
Martella cannot introduce evidence in an attempt to vary the clear 
terms and provisions of the REPC. 
8 
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POINT III 
THE FEED ON HAND IS NOT ONLY AN ESSENTIAL 
ELEMENT OF THE CONTRACT, BUT ALSO ESSENTIAL TO 
THE DAIRY IN ALL RESPECTS. 
While it may not be essential to the disposition of this 
case, it is important to point out that the estimated value of the 
Feed on Hand at the date set for closing was at least $736,000 
which represents a significant sum as compared to the total 
purchase price, more than 2 0% of the total purchase price. 
The record is replete with evidence, in the form of 
uncontroverted affidavits or letters written by Martella, that 
Martella always recognized an obligation to purchase feed and that 
the agreement could not be consummated without a resolution of the 
sale of the feed. 
Martella made an onsite inspection of the dairy complex 
and operation several weeks before the date set for the closing at 
which time he had the opportunity to observe the amount of feed 
available at that time and to discuss crops yet to be harvested as 
to which Gunnison Dairy had a contractual obligation to purchase. 
(R.216 Knudsen Affidavit; R.140 DeMelo letter) 
In a letter dated September 24, 1998, addressed to Eugene 
A. Jensen from counsel for Martella, there is an attempt to narrow 
or diminish Martella's obligation to purchase feed but not a claim 
that the feed should be treated as a separate contract. The letter 
in part states: 
The contract should be read as an obligation 
for him to purchase corn that you still have 
uncut in the field and alfalfa the third cut 
for which is still in the field ***. 
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figure and the contract failed accordingly. (R.139-141 Martellafs 
letters from legal counsel DeMelo) 
POINT IV 
FAILURE TO MEDIATE A CONTRACT CANNOT BE DEEMED 
A BREACH WHERE THE CONTRACT ITSELF IS 
UNENFORCEABLE. 
The REPC contains an agreement to submit to mediation. 
It is found in Section 15 and reads as follows: 
15. DISPUTE RESOLUTION. The parties agree 
that any dispute, arising prior to or after 
Closing, related to this Contract a SHALL • 
MAY (upon mutual agreement of the parties) 
first be submitted to mediation. If the 
parties agree to mediation, the dispute shall 
be submitted to mediation through a mediation 
provider mutually agreed upon by the parties. 
Each party agrees to bear its own costs of 
mediation. If mediation fails, the other 
procedures and remedies available under this 
Contract shall apply. Nothing in this Section 
15 shall prohibit any party from seeking 
emergency equitable relief pending mediation. 
Mediation by its very nature is not binding and consists 
of an agreement to attempt to arrive at some agreement on a 
disputed issue. It cannot be used as a substitute for the 
essential elements missing in a contract. 
It is not possible to breach a contract that is 
unenforceable from the outset. 
POINT V 
THE UNIFORM COMMERCIAL CODE DOES NOT RENDER 
THE REPC A COMPLETE CONTRACT. 
Section 70A-2-204(3), Utah Code Annotated states: 
Even though one or more terms are left open a 
contract for sale does not fail for 
indefiniteness if the parties have intended to 
make a contract and there is a reasonably 
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CERTIFICATE OF SERVICE 
I hereby certify that two (2) copies of the foregoing 
Brief of Appellees were mailed to the following by U.S. regular 
mail, postage prepaid, on this 4th day of October, 2000: 
Terry L. Wade 
Heath H. Snow 
Jeffrey S. Judd 
Snow Nuffer 
Attorneys for Plaintiff-Appellant 
P.O. Box 400 
St. George, Utah 84771-040GJ 
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Ta> 
REALTOR* 
375 North Main St. 
Richfield, UT, 84701 
Phone: (435) 896-8444, Fax: (435) 896-6446 
THB m M gg ummmm 
Date of AlMTUSt 18, 1998 
Robin K a r t e l l s 
as any or, and 
Gunnison Dairy Partnersh ip 
i t Salter, regardhg tie Property located at 
363 S Rai lroad Lane 
ADDENDUM NO. i 
TO 
REAL ESTATE PURCHASE CONTRACI 
*-< COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the mBB>Cu) with en Offer Reference 
. . rtdudirg aB prior addenda and counteroffers, between 
11 i( I  Ill i iii mi ((I 1 1 in in il I in I in1 HI i< 1 ) i i il mi in i I mi i iii in 1 miii1 (1 il I |i I ) [ " iir: 
1. Sale subject to verification by State Water Engineers that there is sufficient 
water available to operate with a 1200 cow milking herd* 1200 heifer replacement 
program and 100 animal feed lot. 
2. Sellers to provide buyer, subject to the buyers approval* with a long term 
commitment from local farmers to take the waste water from the waste water pond. 
3. Price adjustment required due to difference between actual animal count and that 
listed on ADDENDUM #1 TO LISTING AGREEMENT will be negotiated between buyer and seller 
4. Buyer to be allowed to reject up to 20 animals at his discretion. 
5. Price docs not include feed on hand. Value to be negotiated at the t low ui 
closing 
6. Sellei-i in luuviihi uMiuii limenslon1 ,inri location of approximately 30 excluded 
acres. 
7 . B u y e r t o liiiiii 11 h L m i |,i «, iiti«i i i i
 ( in m , ( i nhjinii I i ., lawyer nwiow iiJI 
paperwork. 
8. Buyer is paying $£05,000 for the real estate and facalities refered to in item #1 
of this contracts Buyer will pay $2,315,000 at close of escrow, $3 00,000 of which 
will be the non-re fundable down payment an the real estate. The sellers will carry 
the remaining 5485,000 for up to 6 months, (see SELLER FINANCING ADDENDUK) 
9. Kef. 7(b): Seller understand that he will not get a commitment for policy of title 
insurance until 2 weeks prior to closing. Seller to have 3 days after receiving the 
title policy to register any objections. Earnest money forfeiture deadline 24 fd) Is 
extended, for this item only, until 2 days after review period ends. 
10. Ref 23: Acceptance, for purposes of this contract accures when the second 
managing board member signs The sellers wi 1 ! have 7 days after accaptance \*\ j , 
all required signatures. 
To the enent the terms of thte ADDENDUM modify or eooi t l milt any proviso* of the REPC. hckldng at prioi addenda and counteroffers, these 
terns shell confroi. A l other terms of (he REPC incb^gpnor addenda end counteroffers, not modified by this AOOEN0UM thai reman ffie same. 
E3 ft^hrD Buyerihel have until 5 •
 A#1L H R M . Mountalrt Time A u g u s t 2 1 , 1 9 9 8 to accarpt ft* tarme of Me 
ADDENDUM h accordance wflh Uie prcyjeons of Section 23 of THE RfcFC. Unless so attested, ft* offc r ea eat for* in the ADDENDUM 
a D 
THIS FORM APPROVED OY THE UTAH REAL ESTATE COWtiSSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL, EFFECTIVE JUNE 12.1 
AND SUPERCEDES ALL PREVIOUSLY APPROVE VERSIONS Of THIS FORM, 
Addendum, to Reel Estate Ptaxhaae Contract 
Buyerts) f^A 
ReaJFASTO FormV. Box 4700. Frisco, CO BW3. Version 5 51, OReeFAST©. 1996; RtflU CUTUAR2257B8 
Completed by - Sates Aotni REALTOR. Century 21 American West 
OOfld/WIMSiSI 
IT REPLACES 
Peg-
